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contributing factor material to the deter-
mination of disability. When an indi-
vidual whose drug addiction or alco-
holism is a contributing factor mate-
rial to the determination of disability,
as described in §416.935, receives less
than the correct amount of SSI bene-
fits, adjustment is effected as described
in §8416.542 and 416.543 and the addi-
tional rule described in §416.544 applies.

(c) Additional rules for eligible individ-
uals under age 18 who have a representa-
tive payee. When an eligible individual
under age 18 has a representative payee
and receives less than the correct
amount of SSI benefits, the additional
rules in §416.546 may apply.

(d) Additional rules for eligible aliens
and for their sponsors. When an indi-
vidual who is an alien is overpaid SSI
benefits during the 3-year period in
which deeming from a sponsor applies
(see §416.1160(a)(3)), the sponsor and the
alien may be jointly and individually
liable for repayment of the overpay-
ment. The sponsor is liable for the
overpayment if he or she failed to re-
port correct information that affected
the alien’s eligibility or payment
amount. This means information about
the income and resources of the spon-
sor and, if they live together, of the
sponsor’s spouse. However, the sponsor
is not liable for repayment if the spon-
sor was without fault or had good cause
for failing to report correctly. A spe-
cial rule that applies to adjustment of
other benefits due the alien and the
sponsor to recover an overpayment is
described in §416.570(b).

(e) Sponsor without fault or good cause
exists for failure to report. Without fault
or good cause will be found to exist if
the failure to report was not willful. To
establish willful failure, the evidence
must show that the sponsor knowingly
failed to supply pertinent information
regarding his or her income and re-
sources.

[52 FR 8881, Mar. 20, 1987, as amended at 60
FR 8149, Feb. 10, 1995; 61 FR 67205, Dec. 20,
1996]

§416.536 Underpayments—defined.

An underpayment can occur only
with respect to a period for which a re-
cipient filed an application, if required,
for benefits and met all conditions of
eligibility for benefits. An under-

§416.537

payment, including any amounts of
State supplementary payments which
are due and administered by the Social
Security Administration, is:

(a) Nonpayment, where payment was
due but was not made; or

(b) Payment of less than the amount
due. For purposes of this section, pay-
ment has been made when certified by
the Social Security Administration to
the Department of the Treasury, ex-
cept that payment has not been made
where payment has not been received
by the designated payee, or where pay-
ment was returned.

[58 FR 52912, Oct. 13, 1993]

§416.537 Overpayments—defined.

(a) Overpayments. As used in this sub-
part, the term overpayment means pay-
ment of more than the amount due for
any period, including any amounts of
State supplementary payments which
are due and administered by the Social
Security Administration. For purposes
of this section, payment has been made
when certified by the Social Security
Administration to the Department of
the Treasury, except that payment has
not been made where payment has not
been received by the designated payee,
or where payment was returned. When
a payment of more than the amount
due is made by direct deposit to a fi-
nancial institution to or on behalf of
an individual who has died, and the fi-
nancial institution credits the pay-
ment to a joint account of the deceased
individual and another person who is
the surviving spouse of the deceased in-
dividual and was eligible for a payment
under title XVI of the Act (including
any State supplementation payment
paid by the Commissioner) as an eligi-
ble spouse (or as either member of an
eligible couple) for the month in which
the deceased individual died, the
amount of the payment in excess of the
correct amount will be an overpayment
to the surviving spouse.

(b) Actions which are not overpay-
ments—(1) Presumptive disability and pre-
sumptive blindness. Any payment made
for any month, including an advance
payment of benefits under §416.520, is
not an overpayment to the extent it
meets the criteria for payment under
§416.931. Payments made on the basis
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§416.538

of presumptive disability or presump-
tive blindness will not be considered
overpayments where ineligibility is de-
termined because the individual or eli-
gible spouse is not disabled or blind.
However, where it is determined that
all or a portion of the presumptive pay-
ments made are incorrect for reasons
other than disability or blindness,
these incorrect payments are consid-
ered overpayments (as defined in para-
graph (a) of this section). Overpay-
ments may occur, for example, when
the person who received payments on
the basis of presumptive disability or
presumptive blindness is determined to
be ineligible for all or any part of the
payments because of excess resources
or is determined to have received ex-
cess payment for those months based
on an incorrect estimate of income.

(2) Penalty. The imposition of a pen-
alty pursuant to §416.724 is not an ad-
justment of an overpayment and is im-
posed only against any amount due the
penalized recipient, or, after death, any
amount due the deceased which other-
wise would be paid to a survivor as de-
fined in §416.542.

[40 FR 47763, Oct. 10, 1975, as amended at 43
FR 17354, Apr. 24, 1978; 50 FR 48572, Nov. 26,
1985; 55 FR 7313, Mar. 1, 1990; 58 FR 52912, Oct.
13, 1993; 62 FR 38454, July 18, 1997]

§416.538 Amount of underpayment or
overpayment.

(a) General. The amount of an under-
payment or overpayment is the dif-
ference between the amount paid to a
recipient and the amount of payment
actually due such recipient for a given
period. An underpayment or overpay-
ment period begins with the first
month for which there is a difference
between the amount paid and the
amount actually due for that month.
The period ends with the month the
initial determination of overpayment
or underpayment is made. With respect
to the period established, there can be
no underpayment to a recipient or his
or her eligible spouse if more than the
correct amount payable under title
XVI of the Act has been paid, whether
or not adjustment or recovery of any
overpayment for that period to the re-
cipient or his or her eligible spouse has
been waived under the provisions of
§§416.550 through 416.556. A subsequent
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initial determination of overpayment
will require no change with respect to
a prior determination of overpayment
or to the period relating to such deter-
mination to the extent that the basis
of the prior overpayment remains the
same.

(b) Limited delay in payment of under-
paid amount to recipient or eligible sur-
viving spouse. Where an apparent over-
payment has been detected but deter-
mination of the overpayment has not
been made (see §416.558(a)), a deter-
mination of an underpayment and pay-
ment of an underpaid amount which is
otherwise due cannot be delayed to a
recipient or eligible surviving spouse
unless a determination with respect to
the apparent overpayment can be made
before the close of the month following

the month in which the underpaid
amount was discovered.
(c) Delay in payment of underpaid

amount to ineligible individual or sur-
vivor. A determination of an under-
payment and payment of an underpaid
amount which is otherwise due an indi-
vidual who is no longer eligible for SSI
or is payable to a survivor pursuant to
§416.542(b) will be delayed for the reso-
lution of all overpayments, incorrect
payments, adjustments, and penalties.

(d) Limited delay in payment of under-
paid amount to eligible individual under
age 18 who has a representative payee.
When the representative payee of an el-
igible individual under age 18 is re-
quired to establish a dedicated account
pursuant to §8416.546 and 416.640(e),
payment of past-due benefits which are
otherwise due will be delayed until the
representative payee has established
the dedicated account as described in
§416.640(e). Once the account is estab-
lished, SSA will deposit the past-due
benefits payable directly to the ac-
count.

(e) Reduction of underpaid amount.
Any underpayment amount otherwise
payable to a survivor on account of a
deceased recipient is reduced by the
amount of any outstanding penalty im-
posed against the benefits payable to
such deceased recipient or survivor
under section 1631(e) of the Act (see
§416.537(b)(2)).

[58 FR 52912, Oct. 13, 1993, as amended at 61
FR 67205, Dec. 20, 1996]
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